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STATEMENT OF THE CASE
Nature of the Case
Jarrett Vann appeals from the district court’s order denying his motion to withdraw his
guilty plea and his Idaho Criminal Rule 35(a) motion to correct an illegal sentence. Mindful that
the district court did not have jurisdiction to grant the motion to withdraw, and that the district
court had the discretion to run his sentence in this case concurrent to his other sentence,
Mr. Vann asserts that the district court erred by denying those motions. This Court should vacate
that order and remand this case to the district court with instructions that it allow Mr. Vann to
withdraw his plea or, alternatively, that it resentence him.

Statement of Facts and Course of Proceedings
In May 2008, the district court sentenced Mr. Vann to ten years, with three years fixed,
for possessing sexually exploitative material. (R.,1 pp.55–56). He was on federal supervised
release at the time. (R., p.60.) The judgment of conviction in this case provided that Mr. Vann
would serve his sentence “concurrently with any other sentence being served” and that the court
did not object to Mr. Vann serving his time in either the Idaho Department of Correction
(“IDOC”) or the Federal Bureau of Prisons. (R., pp.55–56.)
Mr. Vann appears to have served his time in an IDOC facility until October 22, 2010.
(R., pp.61, 69.) At that point, Mr. Vann was placed on parole in this case, but was also held on a
federal detainer. (R., p.69.) He was in federal custody for approximately 302 days, after which
he was placed on supervised release on the federal case. (R., p.61.) On August 20, 2011,
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Citations to “R.” refer to the record in Supreme Court Case No. 43054. Citations to “L.R.”
refer to the limited record created for this appeal.
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Mr. Vann was arrested for violating his state parole. (Id.) IDOC ordered him to serve the
remainder of his sentence, with no credit given for his time on parole. (Id.)
Mr. Vann later filed a pro se motion for credit for time served for the 302 days he spent in
federal custody while he was on parole in this case, which the district court denied. (R., pp.60–
63.) The Court of Appeals affirmed that decision. (L.R., pp.11–12.)
Mr. Vann then filed a pro se motion to withdraw his guilty plea and a pro se Rule 35(a)
motion to correct an illegal sentence. (L.R., pp.14–17, 53–57.) In his motion to withdraw his
guilty plea, he explained that, as part of his guilty plea, the parties agreed that his sentence in this
case would run concurrently to his sentence in the federal case. (L.R., p.15.)

The court

sentenced him according to that agreement, and ordered that his sentences would run
concurrently. (Id.) Despite the plea agreement and the court’s order, he was not given credit in
this case for the 302 days he served in federal custody while on parole in this case. (Id.) He
explained:
This changed it so the concurrent operation was lost and made it so the sentences
in every way ran consecutive, in violation of the plea agreement. . . .
....
The defendant’s defense attorney should have known, prosecution should
have known and never have offered or accepted the concurrent operation as part
of the plea agreement, nor should the judge have accepted it.
....
In any case the agreement has not been honored, entitling the defendant to
withdraw the plea agreement. It was also illegal and should’ve never been
submitted to the court, or when submitted, the judge should’ve pointed out that
the defendant wouldn’t be entitled to the federal time and the plea agreement gone
back to negotiation, or the case to trial.
(L.R., pp.15–16.)
In his motion to correct an illegal sentence, he argued that, as the Court of Appeals’
decision in his case showed, the district court did not have the authority to order that his sentence
in this case run concurrently to his federal sentence. (L.R., pp.54–56.) The district court
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therefore imposed an illegal sentence when it ordered that his sentence in this case run
concurrently to his federal sentence. (Id.) Further, because the district court ordered as much in
an attempt to moderate his sentence in this case, he argued that the district court should reduce
his sentence. (L.R., pp.55–56.)
After appointing counsel for Mr. Vann (L.R., p.90), the district court denied his motions
(L.R., pp.99–102). The court explained that because he filed his motion to withdraw his guilty
plea after his judgment of conviction became final, it did not have jurisdiction to consider the
motion. (L.R., p.101.) The court added that, even if it did have jurisdiction, Mr. Vann had not
provided any valid basis for withdrawing his plea. (Id.) Further, the court explained that
Mr. Vann’s sentence was within the statutory limit and that he could not reargue his motion for
credit for time served as an illegal sentence. (L.R., pp.100–01.)
Mr. Vann next filed a pro se motion to reconsider that decision.2 (L.R., pp.104–14.) He
sought to clarify his arguments.

First, he argued that Idaho Crminal Rule 33(c) allows a

defendant to withdraw his guilty plea to correct manifest injustice after sentencing, and Mr. Vann
had shown manifest injustice in this case. (L.R., p.108.) He argued that the concurrent term of
his plea agreement was illegal and unenforceable by the court so his plea was not knowing,
intelligent, and voluntary, and that the State had breached the plea agreement by not running his
sentences concurrently. (L.R., pp.108–111.) He also explained that the Court of Appeals’ earlier
decision affirming the denial of his motion for credit for time served could not deprive the court
of jurisdiction to decide his motion. (L.R., pp.108–09.) As for his motion to correct an illegal
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In that motion, Mr. Vann also explained that his attorney had not been communicating with
him. (L.R., pp.105–07.) The court therefore held a hearing on the motion to reconsider, at
which his attorney explained that his letters had apparently not been delivered to Mr. Vann, and
that he had nothing to add to Mr. Vann’s motion to reconsider. (See generally 3/5/2018 Tr.)
3

sentence, he explained that the concurrent provision of his sentence was illegal and violated
I.C. § 18-309 because the district court, and then Court of Appeals, concluded that he was not
entitled to credit in this case for the time he served in his federal case. (L.R., pp.107–08.)
The district court denied his motion to reconsider (L.R., pp.129–33), and Mr. Vann filed
a timely notice of appeal (L.R., pp.119–21)

4

ISSUES
I.

Did the district court err by denying Mr. Vann’s motion to withdraw his guilty plea?

II.

Did the district court err by denying Mr. Vann’s motion to correct an illegal sentence?
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ARGUMENT
I.
The District Court Erred By Denying Mr. Vann’s Motion To Withdraw His Guilty Plea
Idaho Criminal Rule 33(c) governs the withdrawal of guilty pleas. It provides:
A motion to withdraw a plea of guilty may be made only before sentence is
imposed or imposition of sentence is suspended; but to correct manifest injustice
the court may set aside the judgment of conviction after sentence and may permit
the defendant to withdraw a plea of guilty.
“Manifest injustice will be found if the plea was not taken in compliance with the
constitutional due process standards requiring that a guilty plea be entered into voluntarily,
knowingly, and intelligently.” State v. Heredia, 144 Idaho 95, 98 (2007); see also U.S. CONST.
amend. XIV; State v. Colyer, 98 Idaho 32, 35 (1976). However, a district court does not have
eternal jurisdiction to grant a motion to withdraw. “Absent a statute or a rule extending its
jurisdiction, the trial court’s jurisdiction to amend or set aside a judgment expires once the
judgment becomes final, either by expiration of the time for appeal or affirmance of the
judgment on appeal.” State v. Jakoski, 139 Idaho 352, 355 (2003); see also State v. Armstrong,
146 Idaho 372, 374–78 (Ct. App. 2008); State v. Peterson, 148 Idaho 610, 614 (Ct. App. 2010).
Because Rule 33(c) does not extend a district court’s jurisdiction, a district court does not have
jurisdiction to grant a motion to withdraw the guilty plea which is filed either after the time for
appeal runs or the judgment of conviction is affirmed on appeal. See id.
Mr. Vann’s judgment of conviction became final when the Court of Appeals issued its
remittitur in this case on February 10, 2016. (L.R., p.13.) He filed his motion to withdraw his
guilty plea on October 17, 2017.3 (L.R., p.14.) Mindful that the district court did not have
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This was the date on the certificate of service; the district court file stamped the motion on
October 30, 2017. See Munson v. State, 128 Idaho 639, 643 (1996) (holding that
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jurisdiction to decide his motion, see Jakoski, 139 Idaho at 355, Mr. Vann asserts that the district
court erred by not allowing him to withdraw his guilty plea. Mr. Vann pled guilty with the
understanding that his state sentence would run concurrently to his federal sentence, but he has
been denied credit in this case for the 302 days he spent in federal custody. Therefore, his plea
was not knowing, intelligent, and voluntary, and he has shown manifest injustice.

II.
The District Court Erred By Denying Mr. Vann’s Motion To Correct An Illegal Sentence
“The court may correct a sentence that is illegal from the face of the record at any time.”
I.C.R. 35(a). Mr. Vann asserted that the district court imposed an illegal sentence and violated
I.C. § 18–309 when it attempted to run his sentence in this case concurrently to his federal
sentence. (L.R., pp.53–57, 104–14.) According to I.C. § 18–309(1),
In computing the term of imprisonment, the person against whom the judgment
was entered shall receive credit in the judgment for any period of incarceration
prior to entry of judgment, if such incarceration was for the offense or an included
offense for which the judgment was entered. The remainder of the term
commences upon the pronouncement of sentence and if thereafter, during such
term, the defendant by any legal means is temporarily released from such
imprisonment and subsequently returned thereto, the time during which he was at
large must not be computed as part of such term.
Idaho Code § 20–228 addresses parole, which is under the purview of IDOC. It states that, if a
parolee violates his parole and is reincarcerated, “the time during which [a] prisoner was out on
parole shall not be deemed a part [of his sentence]; unless the commission, in its discretion, shall
determine otherwise . . . .” I.C. § 20–228. Finally, I.C. § 18-308 provides:
When any person is convicted of two (2) or more crimes before sentence has been
pronounced upon him for either, the imprisonment to which he is sentenced upon
the second or other subsequent conviction, in the discretion of the court, may

“the mailbox rule applies for purposes of pro se inmates filing petitions for post-conviction
relief”)
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commence at the termination of the first term of imprisonment to which he shall
be adjudged, or at the termination of the second or other subsequent term of
imprisonment, as the case may be.
This Court freely reviews whether a sentence is illegal. State v. Josephson, 124 Idaho 286, 287
(Ct. App. 1993).
Mindful that the district court had the discretion to order that Mr. Vann’s sentence in this
case run concurrently to his other sentences, see I.C. § 18-308, and that subsequent events which
prevented Mr. Vann from receiving credit in this case for his time in federal custody do not
retroactively render the district court’s sentence illegal, see I.C. § 18-309(1), § 20-228, Mr. Vann
asserts that the district court erred by denying his motion.

CONCLUSION
Mr. Vann respectfully requests that this Court reverse the district court’s order and
remand this case to the district court with instructions that it allow him to withdraw his plea or,
alternatively, that it resentence Mr. Vann.
DATED this 10th day of August, 2018.

/s/ Maya P. Waldron
MAYA P. WALDRON
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 10th day of August, 2018, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF, to be served as follows:
KENNETH K JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
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